§250.47

(A) The distributing agency is not ad-
ministering the Food Distribution Pro-
gram in accordance with its plan of op-
eration approved by FNS and the provi-
sions of this part;

(B) The amount of funds which the
distributing agency requested from
FNS is in excess of actual need, based
on reports of expenditures and current
projections of program needs; or

(C) Circumstances or conditions jus-
tify the return, reallocation or transfer
of funds to accomplish the purposes of
this part.

(ii) The distributing agency shall re-
turn to FNS within 90 days following
the close of each Federal fiscal year
any funds received under paragraph (e)
of this section which are obligated at
that time.

(7) Financial reports. The distributing
agency shall submit quarterly and an-
nual reports to FNS on Form SF-269
concerning the obligations, expendi-
ture and status of funds received under
this Section. In addition, the distrib-
uting agency receiving funds under
paragraph (e) of this section shall sub-
mit any other reports in such form as
may be required from time to time by
the Department.

(f) Records, reports and audits. The dis-
tributing agency shall:

(1) Maintain and retain for three
years from the close of the Federal fis-
cal year to which they pertain, com-
plete and accurate records of all
amounts received and disbursed under
paragraph (e) of this section,

(2) Keep such accounts and records as
may be necessary to enable FNS to de-
termine whether there has been com-
pliance with this section, and

(3) Permit representatives of the De-
partment and of a General Accounting
Office of the United States to inspect,
audit and copy such records and ac-
counts at any reasonable time.

§250.47 Food Distribution Program on
Indian reservations.

(a) Distribution. Distributing agencies
which operate a food distribution pro-
gram on Indian reservations shall com-
ply with the provisions set forth in
§§250.1, 250.2, 250.3, 250.10, 250.11, 250.12,
250.13 (with the exception of paragraph
(d)(2)), §250.14, §§250.15 and 250.17(d) to
the extent that these provisions are
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not inconsistent with the regulations
cited in paragraph (b) of this section.

(b) In addition to complying with the
provisions identified in paragraph (a)
of this section, distributing agencies
shall also comply with the provisions
set forth in part 253, Food Distribution
Program on Indian Reservations or
part 2564, Food Distribution Program in
Oklahoma, as applicable.

[63 FR 20426, June 3, 1988, as amended at 53
FR 27476, July 21, 1988]

§250.48 School food authorities and
commodity schools.

(a) Distribution. (1) School food au-
thorities which participate in the Na-
tional School Lunch Program or as
commodity schools under part 210 of
this chapter or the School Breakfast
Program under part 220 of this chapter
are eligible to receive donated foods.
The distributing agency shall dis-
tribute donated foods only to those
school food authorities whose eligi-
bility for participation in the program
has been confirmed in writing by the
State agency or FNSRO administering
the applicable program. Lists of par-
ticipating school food authorities
which have been provided to the dis-
tributing agency by the administering
State agency or FNSRO may serve as
written confirmation of eligibility.
School food authorities may employ
food service management companies to
conduct food service operations in ac-
cordance with §250.12(d) and parts 210
and 220 of this chapter.

(2) School food authorities which do
not participate in the National School
Lunch Program or as commodity
schools under part 210 of this chapter
or in the School Breakfast Program
under part 220 of this chapter may re-
ceive such commodities as the Sec-
retary may designate, provided the
schools are public schools or private
schools determined by the Internal
Revenue Service to be exempt from in-
come tax under section 501(c)(3) of the
Internal Revenue Code of 1954 or, in the
Commonwealth of Puerto Rico, cer-
tified as nonprofit by the Governor;
and operate a nonprofit school food
service. Such schools shall be eligible
to receive only those commodities ac-
quired under section 416 of the Agricul-
tural Act of 1949 (7 U.S.C. 1431) to the
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extent that such commodities become
available and the Secretary has deter-
mined that surpluses of such commod-
ities exist and surplus quantities are
sufficient to distribute to nonprogram
schools.

(b) Quantities and Value of Donated
Foods—(1) Quantities. Distribution of
donated food to a State for school food
authorities shall be calculated by mul-
tiplying the number of lunches served
in the preceding school year which
meet the mealpattern requirements
(reimbursable) prescribed in the regu-
lations for the National School Lunch
Program under part 210 of this chapter,
by the national average value of do-
nated food as described in paragraph
(b)(2) of this section. The number of re-
imbursable lunches served shall be de-
rived from the monthly claims sub-
mitted by school food authorities and
States as required by regulations for
the National School Lunch Program at
§210.8 of this chapter. After the end of
each school year, FNS shall reconcile
the number of reimbursable lunches
served by schools in each State with
the number served in the preceding
school year and, based on such rec-
onciliation, shall increase or reduce
subsequent commodity assistance pro-
vided to each State. As early as prac-
ticable each school year, but not later
than September 1, the estimated num-
ber of lunches served in the preceding
school year and requests for adjust-
ments shall be provided by the admin-
istering State agency or the FNSRO to
the distributing agency. At the discre-
tion of FNS, current year adjustments
may be made for significant variations
in the number of reimbursable lunches
served. Such current year adjustments
will not be routine and will only be
made for unusual problems encoun-
tered in a State, such as a teachers’
strike or a disaster that necessitates
school closures for a prolonged period
of time.

(2) Value. (i) For each school year,
the national average value of donated
foods to be made available to States for
distribution to school food authorities
participating in the National School
Lunch Program (7 CFR part 210), or
where applicable, cash payments in
lieu thereof, shall not be less than 11
cents for each lunch and shall be ad-

§250.48

justed on July 1, 1982, and on each July
1 thereafter, to reflect changes in the
Price Index for food used in schools and
institutions as prescribed by section
6(e) of the National School Lunch Act,
as amended. These adjustments shall
be computed to the nearest one-fourth
cent and shall be made effective as of
the beginning of each school year. Not
less than 75 percent of the food dis-
tribution assistance shall be in the
form of donated foods.

(ii) For each school year, the na-
tional average value of donated foods
to be provided to States for distribu-
tion to commodity schools shall not be
less than the amount specified in para-
graph (b)(2)(i) of this section, plus an
amount equal to the national average
payment established under section 4 of
the National School Lunch Act, as
amended, for each lunch served by such
schools: Provided, however: That this
amount shall be reduced to the extent
that FNS provides up to 5 cents per
lunch of this value in cash in lieu of do-
nated foods for donated food processing
and handling expenses on behalf of
such school food authorities in accord-
ance with part 240 of this chapter.

(c) Offering the per-meal value of do-
nated foods—(1) Commodity offer value.
Distributing agencies shall offer each
school food authority no less than the
national average per-meal value of do-
nated foods established by the Depart-
ment on July 1 of each year, in accord-
ance with paragraph (b)(2) of this sec-
tion. This value shall be referred to as
the commodity offer value. The total
value of donated foods which must be
offered to school food authorities shall
be calculated by multiplying the per-
meal value of donated foods times the
number of reimbursable meals served
by the school food authority during the
preceding school year; or by another
method which the distributing agency
prefers and can justify as providing
each school food authority an equitable
share of donated food. Distributing
agencies shall communicate to school
food authorities and FNS regional of-
fices the methods used to establish the
commodity offer value. Distributing
agencies shall document commodity of-
ferings and refusals in order to verify
that the per-meal value of commodities
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was offered to all school food authori-
ties.

(2) Commodity variety offered. Distrib-
uting agencies shall offer and effi-
ciently deliver to each school food au-
thority the full range of all commod-
ities equitably and consistently to the
extent that quantities requested or
made available are sufficient to make a
statewide distribution. At least annu-
ally, distributing agencies shall de-
velop and disseminate to school food
authorities a procedure for the alloca-
tion of commodities when the amount
received from the Department is not
sufficient to make a statewide dis-
tribution to all school food authorities.

(3) Bonus commodities. Bonus com-
modities (i.e., commodities provided in
addition to a State’s authorized level
of assistance) offered shall be distin-
guished from entitlement commodities
(i.e., commodities provided as part of
an authorized level of assistance) and
shall not be included as a part of the
per-meal value of donated foods which
must be offered to school food authori-
ties.

(d) Cash in lieu of donated foods for
schools. Where a State has phased out
its food distribution facilities prior to
July 1, 1974, such State may, in accord-
ance with part 240 of this chapter, elect
to receive cash payments in lieu of do-
nated foods for use in school lunch pro-
grams which participate in the Na-
tional School Lunch Program under
part 210 of this chapter.

(e) Types of donated foods authorized
for donation. School food authorities
which participate in the National
School Lunch Program or as com-
modity schools under part 210 of this
chapter are eligible to receive donated
foods under section 416, section 32, sec-
tion 709, section 6 and section 14.
School food authorities which partici-
pate in the School Breakfast Program
under part 220 are eligible to receive
donated foods under section 416, sec-
tion 32, section 709 and section 14.

(f) Refusal of donated foods by school
food authorities. (1) Any school food au-
thority participating in food service
programs under the National School
Lunch Act, as amended, may refuse, at
the time they are offered, donated
foods and other foods offered for deliv-
ery for lunches in any school year if

7 CFR Ch. I (1-1-06 Edition)

such foods cannot be used effectively.
The school food authority may receive,
in lieu of the refused donated foods,
other donated foods to the extent that
they are available during the school
year: Provided, however: That not more
than 20 percent of the value of the do-
nated foods offered to a school food au-
thority for lunches during the school
year shall be subject to replacement
with other available donated foods un-
less replacement based on the refusal
of more than 20 percent of such value is
feasible and practical. Prior to making
distribution to school food authorities,
distributing agencies shall notify each
school food authority of its right to
refuse delivery and to receive other do-
nated foods, if available, in lieu of
those refused. Notification of donated
food refusal rights shall be provided by
means of a letter or by an addendum to
the agreement required by §250.12(b) to
each school food authority prior to the
beginning of each school year.

(2) If the distributing agency dem-
onstrates on the basis of existing
records that it is maintaining an effec-
tive offer-and-acceptance system as de-
fined in §250.3, there can be no refusal
of donated foods as provided in para-
graph (e)(1) of this section.

(g) Use of donated foods in home eco-
nomics courses. School food authorities
receiving donated foods under this part
may use such foods for the purpose of
training students in home economics,
including college students if the same
facilities and instructors are used for
training both high school and college
students in home economics courses.
Home economics includes classes in
general home economics, food pur-
chases, nutrition, food preparation,
cooking, child care and health.

[63 FR 20426, June 3, 1988, as amended at 53
FR 26219, July 12, 1988; 53 FR 27476, July 21,
1988; 58 FR 39122, July 22, 1993; 62 FR 53729,
Oct. 16, 1997]

§250.49 Nonresidential child and adult
care institutions.

(a) Distribution. The distributing
agency shall distribute donated foods
only to those nonresidential child care
institutions whose eligibility for par-
ticipation in Child Care Food Program
has been confirmed in writing by the
State agency of FNSRO administering
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